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INDEPENDENCE OF BANK GUARANTEE

Edward Owen Engineering Ltd. v. Barclays Bank International
Limited [1978] 1 All ER 976(England)

Barclays Bank(England) (2)Counter-Guarantee > Umma Bank (Libya)

i (3)Guarantee

English Suppliers (1)Sales Contract o Buyers(Libya)

1. Under the sales contract between the suppliers.

English suppliers and Libyan buyers, 3. At the request of suppliers, Barclays

the English suppliers agreed to arrange Bank instructed Umma Bank to issue a
for a performance guarantee to be bank guarantee in favour of the buyers.
given for 10% of the contract price. The guarantee stated that Umma Bank

2. The sales contract also provided that should pay to the buyers “ on first
the buyer should open a confirmed demand” .

letter of credit for payment of price to 4. In return, Barclays Bank gave a



counter-guarantee to Umma Bank
supporting Umma’ s payment obliga-
tion under the guarantee issued. The
counter-guarantee stated that Barclays
Bank promised to pay Umma Bank on

“ its first demand without any

conditions or proof” .

5. Subsequently, the buyers opened a
letter of credit which failed to comply
with the sales contract. The suppliers
then repudiated the sales contract.

6. However, the buyers demanded
payment from Umma Bank which paid
the guaranteed sum to the buyers.
Umma Bank then demanded payment
from Barclays Bank under the counter-
guarantee.

7. The suppliers said that there was no
ground for the buyers to demand

payment under the guarantee and
Barclays Bank should therefore be
restrained from paying under the

counter-guarantee.
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Q1:1s Barclays Bank obliged to pay
under the counter-guarantee?

Yes_ o No

Q2:1f you were the English suppliers,
what precautionary measures could
be done to prevent the drawing of the
bank guarantee by the buyers in that

situation?

Q1: Barclays

Bank Umma Bank

Answer Barclays Bank Umma
Bank

L/C
Umma Bank
Libya)

Primary Guaranty

on

demand on first demand

Independent

Guarantee (

3 At
the request of suppliers, Barclays
Bank instructed Umma Bank to
issue a bank guarantee in favour of
the buyers. The guarantee stated
that Umma Bank should pay to the
buyers® on first demand”

Barclays Bank Umma Bank

Libyan



4 Answer
Umma Bank(Libya) This Guarantee is Non-Operative, or
Barclays Bank England This Guarantee will become operative
Umma Bank valid only upon we receipt an
Libya) Libya operative irrevocable confirmed L/C
Libya Libya at our counter for USD......in favor of
Libya
Umma Bank Libya)
Libyan
Umma Bank Libya)
Q2: Libya
Abusive Drawing under A Bank Guarantee
Buyer (1)Sales Seller
Contract
A
6)Contract to
(3)Advance ( zei mburse
(2)Lending Contract Payment Contract Guarantor Bank

Bank A

under the Guarantee

'

— (4)Export L/C contract Guarantor Bank

(5)Guarantee

Contract
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1. The Buyer and the Seller entered into

a sales contract. Under the sales
contract, the Buyer (or its nominated
bank) should make 90% advance
payment of the price of the goods.
The remaining 10% of the price
would be paid separately through a
letter of credit.

. Bank A, acting as the nominated

bank of the Buyer, made the advance
payment to the Seller. But if the
Seller fails to duly deliver the goods,
the Seller shall refund the advance
payment to the Bank A.

. To secure the Seller’ s refund

obligation, the Guarantor Bank
issued in favour of Bank A a bank
guarantee which is subject to URDG
and English law.

. Under the bank guarantee, the

Guarantor Bank undertakes to refund
to Bank A ” on first demand the
advance payment up to XXX amount
upon receipt of Bank A’ s payment
request stating that the Seller has
failed to fulfill their contractual

delivery obligations” .

. Bank A later submitted the payment

request under the bank guarantee and

the Guarantor Bank paid to Bank A

in response to the payment request.

USD73,000,000 90
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Bank A
Bank A
Seller

Seller
Bank A

Bank

URDG English Law

Bank

uSD45,000,000

Bank A

USD37,000,000

Bank A
USD37,000,000



Q1.The seller complained that the
amount drawn under the LC
exceeded the advance payment
amount relating to the undelivered
goods. But the Guarantor Bank could
not ascertain whether the guarantee
was overdrawn at the time of
payment.

Do you think that the Seller could
claim against the Guarantor Bank on
the basis of overpayment?

Answer No.

Q2.Do you think that the Seller may
claim against Bank A directly for the
overpayment?

Answer No.

Q1. Bank A
USD37,000,000
USD28,000,000

Bank A

Answer

ISP98,USP500,UCP600

URDGA458
2 USD28,000,000
Bank A USD37,
000,000
3 USD45,000,
000
Bank A Bank A
uUsSD37,000,000 O
USD37,000,000
Q2. Bank A
Answer
Bank A
Bank A
3. bank guarantee which

11
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is subject to URDG and English

law.
ART.28

Bank A
INV NO. B/L NO.

Bank A

3. 1SP98 1.02

subject to

URDG and English law  1SP98.

Rules
a
1. URDG
b.
practice
2. URDGA458
ART.27 C.

Relatio-

nship to Law and Other

rules of

ISP98 UCP
| SPO8



Q.Please identify the pitfalls of the bank

guarantee if any and suggest

amendmentsto it

Answer
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Statement

Marubeni Hong Kong and South China Ltd. v.
Mongol1an Government [2005] (England)

Guarantee
“ To: Marubeni Hong Kong Ltd.

For sales and purchase of atextile plant the contract price of whichis

US$18,811,670 the undersigned Ministry of Finance of Mongolia unconditionally
pledgesto pay to you upon your simple demand all amounts payable under the
agreement if not paid when the same becomes due (whether at stated maturity, by
acceleration or otherwise) and further pledges the full and timely performance and
observance by the buyer of all the terms and conditions of the agreement. Further
Ministry of Finance undertakes to hold indemnify and hold you harmless from and
against any cost and damage which may be incurred by or asserted against you in
connection with any obligations of the buyer to pay any amount under the agreement
when the same becomes due and payable ”

Signed and issued by Ministry of Finance (Mongolia)

Marubeni Hong Kong
Ltd. A1. secondary payment undertaking

uUsD18,811,670 all amounts
payable under the agreement if

not paid when the same

becomes due

Q1. Isthe above guarantee a primary or

secondary payment undertaking?



Q2. If the underlying agreement has been
varied or amended without the
consent of the guarantor, will the
guarantor still be held liable under the
guarantee? Holme v Brunskill
(England)

2.

A 2.

a.b.c.d.

Q3. Do the magic words" simple dema-

nd” ,” on demand” and“ unco-
nditionally ” signify that the payment
undertaking is a primary undertaking?
Is there any difference whilst the
guarantor is a non-bank institution?

3. “ simple demand

on demand” and“ unconditiona-

ly

A 3. ‘ '

“ ”

simple demand ” ,” on demand”

and* unconditionally ”

non-bank institution
subject to URDGA458,
1 SP98

non-bank
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